
Agriculture, Food and Rural Communities Directorate
Land Reform and Tenancy Unit

~
The Scottish
Government
Riaghaltas na h-Alba

T: 0300-244 9286
E: Stephen.5adler@gov.scot

Nick Hawthorne, Senior Assistant Clerk
Rural Affairs, Climate Change and Environment Committee n--racce.committee@scottish.parliament.uk

LEGACY 2014
XX COMMONWEALTH GAMES

SCOll.Af'lD

9 February 2016

Land Reform (Scotland) Bill: Stage 2: information on small landholdings and housing

Dear Nick

To assist the Committee's consideration of the amendments relating to small landholdings
and housing I thought it might be helpful to provide further information on the Government's
intentions in both of these areas.

Small landholdings

In Scotland, small landholdings were established as a concept during the latter part of the
19th century. Although there are only a limited number of Small Landholders Act tenancies
remaining across the country, there are still a number of owner occupied small landholdings
but these lie outwith the scope of the Small Landholders Acts. The Agricultural Census
results and the recent Scottish Government survey of small landholders have highlighted
that some small landholding tenants are still unclear as to whether they have a small
landholding or another type of tenancy so there is a lack of clarity within the sector on even
some of the most basic facts. The 2014 Census estimated that there were 149 Small
Landholders Act tenancies; this has now been revised down to around 74 following further
consideration of the survey results. The largest density of theses tenancies is approximately
18 in Arran and the second densest area is Ayrshire with 9. The remainder are spread
across the majority of counties in Scotland, but by definition, all lie outwith the crofting
counties.

As the Committee is aware, legislation governing small landholdings is dated and as a result
small landholders do not have the same rights as those of other land tenancy types. Small
Landholder Act tenants do not have a pre-emptive right to buy, and apart from in the
additional designated crafting areas they do not have the right to convert their tenancy into
another form of tenure.

As indicated in the Scottish Government response to RACCE Committee Stage 1 Report, we
consider that action needs to be taken in the future to address the position of small
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landholding tenancies. But to do that effectively we require better information on the
numbers of tenancies remaining, and we need to properly explore the issues facing small
landholders, so that our approach can be tailored to best respond to those issues. The
Government therefore plans to carry out a consultation on the future of tenanted small
landholdings later in 2016. If that consultation confirms that legislation will be needed to
deliver the change that small landholders need, the Government will bring forward such
legislation in the next Parliament, to ensure that we can better support small landholders in
the 21st Century .

. As part of the consultation, we will be seeking views from small landholders, the wider
agricultural industry and rural communities to ascertain what future they want to see for the
remaining tenanted small landholdings in Scotland. Small landholdings have the potential to
provide an important point of access into agriculture for those starting an agricultural career
or individuals who want to farm part-time and provide other contributions to their local
communities.' Therefore as part of the consultation we will need to consider how they
interact with owner-occupier holdings which provide similar outputs and benefits.

The Agricultural Holdings Legislation Review Group recommended that consideration should
be given to giving small landholders a pre-emptive right to buy their holdings if they came up
to sale and as part of that proposal there is a need to consider the public interest arguments
for an automatic pre-emptive right to buy for small landholders. We will also be considering
the proposal that small landholders should be able to convert their tenancies into another
form of land tenure and receive the rights associated with those forms of tenure.

The consultation will also require to consider a number of other elements where the balance
between landlords and tenants may require further consideration. In the case of
diversification, this will include exploration of the impact upon individual tenants and their
surrounding community when the tenant is prevented from diversifying. The implications of
taxation on consultation proposals will also be considered.

As soon as we have developed the contents of the consultation we will share it with the
RACCE Committee and other relevant committees, who may have a wider interest in the
topics under consideration.

Housing
The Scottish Government agrees with the Committee that the state of repair of housing that
forms part of agricultural holdings needs to be addressed. However, given the mix of
existing arrangements, the complex interfaces with other areas of legislation and policy, and
the potential scale of the issue, thorough research is needed in order to build up a clear and
comprehensive picture of the problems facing agricultural housing and the solutions needed
to robustly address them. We will also need to establish the costs likely to be associated
with improving the condition of housing, and where those costs would fall. It is unlikely that
simply applying existing housing legislation to houses on agricultural holdings would be a
successful or sustainable way of addressing the current problems.

It might be helpful if I set out the current position on which standards of condition apply to
agricultural housing, and some of the different arrangements that exist across the sector.

Houses on tenanted farms are excluded from most standard housing legislation, including
repairing standards, because they form part of the agricultural tenancy and are treated as
'fixed equipment' on the farm. However, current housing provided under tenure for tenant
farmers, crofters and small landholders all has to meet the 'tolerable standard' set out in the
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housing legislation. The 'tolerable standard' is the minimum standard that applies to 'all
houses" in Scotland. Under the Housing (Scotland) Act 1987, a house which is below the
tolerable standard (BTS) is unfit for human habitation and the Local Authority has a duty to
ensure that it is closed, demolished or brought up to standard as soon as reasonably
possible. Since 2006, Local Authorities have been under a statutory requirement to develop
their Local Housing Strategy in order to deal with BTS housing. Local Authorities may
consider a number of policy issues when drafting their Strategy such as reasonable
timescale for enforcement, level of BTS housing, prioritisation and targeting resources.

The tolerable standard includes a set of criteria covering the elements of a house which are
fundamental for its functioning as a home. These criteria address issues of comfort, safety
and public health. Some of these elements are for wholesome water and safe electric
installations. The tolerable standard requires houses to be structurally stable, substantially
free from rising or penetrating damp and to have satisfactory provision for lighting, ventilation
and heating. It also requires houses to have satisfactory supply of cold and hot water and
satisfactory thermal insulation".

Repairing standard exemption on rented agricultural dwellings

The 'repairing standard' sets out the minimum standards to be met by private rented homes
across Scotland", It is a higher standard than the 'tolerable standard': it requires private
rented homes to be wind and water tight and reasonably fit for human habitation; the
structure and exterior of the house and the utilities and any fixtures and furnishings provided
by the landlord should be in reasonable repair, proper working order and capable of being
used safely; and there should be smoke detectors".

However, the repairing standard does not apply to tied housing and housing which is leased
under legislation covering rented land in Scotland, including:
• Agricultural Holdings (Scotland) Act 1991 tenancies", where the house/s are occupied by

the tenant farmer;
• Short Limited Duration Tenancies and Limited Duration Tenancies under the Agricultural

Holdings (Scotland) Act 2003, where the house/s are occupied by the tenant farmer;
• A tenancy of a house on a croft",
• A tenancy of a house on a small landholding situated out with the crofting counties" to

which any provision of the Small Landholders (Scotland) Acts 1886 to 1931 apply.

Farm houses and farm cottages
Housing covered under various Agricultural Holdings Acts are excluded from the repairing
standards as these properties are treated as items of fixed equipment". (During the
Parliamentary debate on the 2006 Act, it was felt that agricultural tenancies should be

1 Housing (Scotland) Act 1987, section 85 (1)
2 Housing (Scotland) Act 1987, section 86.
3 Repairing Standard was introduced in 2006.
4 Housing (Scotland) Act 2006, section 13 (see http://www.legislation.gov.uk/asp/2006/1/section/13). From
December 2015, landlords must also comply with elements relating to electrical installation and appliances and
carbon monoxide detectors. (see http://www.gov.scotlTopics/8uilt-
EnvironmentlHousing/privaterentllandlords/repairing-standard)
5 As defined within the Agricultural Holdings (Scotland) Act 2003 (asp 11);
6 As defined within the Crofters (Scotland) Act 1993 (c.44);
7 As defined within the Crofters (Scotland) Act 1993
8 Section 85 (1) (a) of the Agricultural Holdings (Scotland) Act 1991 states that 'all permanent buildings,
including farm houses and farm cottages, necessary for the proper conduct on the agricultural holding'.r""\ \ABO
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excluded from the repairing standard as housing provision was secondary to an agricultural
let and maintenance was usually the responsibility of the tenant.)

As the Committee will be aware, usually the rent payable is for the total holding, including all
fixed equipment. Under many leases, the repair of fixed equipment (including the farm
house) due to natural decay or fair wear and tear remains the tenant farmer's obligations. If
the fixed equipment has worn out, the renewal or replacement of that item is the landlord's
responsibility. At present the tenant may be eligible for compensation for tenant's
improvements at waygo if the tenant has followed the requirements of the legislation and the
notification process.

Croft houses
There are around 18,000 crofts in Scotland of which approximately 14,000 are rented. The
central data on crofts is collected for agricultural purposes rather than housing purposes, so
the exact number of houses rented as part of the croft lease is unknown. However, the
Crofting Commission considers that it is more common for the house itself to be owned
(decrofted) rather than rented.

Small landholdings
Small Landholder Act tenancies usually only include limited fixed equipment. Based on the
recent Scottish Government survey", thirty two small landholders said they were responsible
under the lease for the provision of housing, three said the landlord was, one said 'partly me
partly the landlord', five said the question was not applicable, and two did not answer. So on
our current understanding, the majority of small landholders would not be affected by any
changes to repairing standards for agricultural housing as housing does not form part of their
lease, but given the general lack of clarity around small landholdings (including on such
basic facts as how many there are) it would be beneficial to establish this more firmly.

Rented Agricultural dwellings subject to Repairing Standard
There can also be other houses or cottages on the farm which traditionally may have been
used by farm workers and may now either be sublet by the tenant farmer; let directly by the
landlord to a farm worker or local resident; or left vacant. Although these houses are
considered part of an agricultural holding they have a clear domestic use. The legal status
of these properties depends on the type of housing tenancy offered. These houses are let
through a range of different letting arrangements. Under some of these arrangements the
houses are subject to the repairing standard; under others they are not:

• Short Assured Tenancy - a person not working on the farm lets the house through the
standard Short Assured Tenancy provided for by housing legislation 10. The house is then
subject to the repairing standard and the landlord is responsible for ensuring that those
houses meet the repairing standard throughout the letting of the house.

• Service tenancy - a tenant chooses to live in the house and, pays rent. Living in the
house is not part of the terms or conditions of their job. Can take form of a short assured
tenancy under the housing legislation or may lie out with housing legislation if subject to
another form of letting which does not follow the housing legislation .

.9 Small Landholders (Scotland) Acts Survey, March - June 2015.
10 Scottish Rural Properties and Business Association (SRPBA) - 'Scottish Registration and Repairing
Standard in Farms and Estates', August 2007. Available at:
http://scotland.shelter.org.uk! data/assets/pdf file/OO17/23273/Srpba20Shelter20Conference20Aug ust202007
J2Qf
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• Service occupancy agreement or licence - this occurs where accommodation is provided
to a worker rent-free and it is expressly stated that the accommodation will end when
employment ends or it is necessary for the worker to live in accommodation in order to
carry out the job. The tenant has certain rights and the landlord has certain
responsibilities to repair the property, although the fact that occupiers may also rely on
the landlord for employment may make the repairing difficult to enforce in practice. It is
worth noting that the repairing standard does not apply to any other occupancy
arrangements except for an occupancy agreement under a person's terms of
employment. For example, the repairing standard will not apply to houses for retired
employees if no tenancy has been created and the contract of employment has come to
an end.

As can be seen, the position of agricultural housing - and what that means in terms of
repairing standards - varies considerably across different tenancy types, and can even vary
within the same tenancy type. Therefore in order to make sure that action to address the
poor condition of some agricultural housing is correctly targeted and as effective as possible,
a significant body of work will be needed to fully understand the scale of the problem and the
most appropriate measures to address it.

.Next steps for housing within land tenure arrangements
To enable proper consideration of houses within land tenure, the Scottish Government
considers there is a strong need to assess the state of repair of agricultural holdings crofts
with rented houses and small landholdings. We will therefore be undertaking research to
quantify the numbers affected in each tenancy type and the scale of problems facing those
houses. This work will comprise qualitative and quantitative elements to enable us to assess
the range of issues (including costs) to bring affected houses to the same standard as other
rural housing across Scotland.

Once the research is completed we intend to consult on the range of solutions that will best
resolve the problems identified by the research. This will enable legislative change to be
brought forward in due course and we will providing addition information to both this
committee and other relevant committees once we finalise details of our approach.

Possible future changes
. The Committee may also wish to note wider issues relating to housing that the Government

is actively considering, and which may well be relevant to securing the best overall outcomes
for agricultural housing. The Scottish Government opened a stakeholder forum to enable
consideration of a common cross-tenure house condition standard in December 2014. The
aim of the forum is to enable discussion with and between stakeholders on key issues
affecting house condition, to inform Government recommendations for a new common
housing quality standard. Among other matters the forum will look at the scope of a common
standard and, in particular, whether there should be a single standard for all rented
accommodation including social housing, private rented housing and agricultural tenancies.
Scottish Ministers will take account of the recommendations in considering whether to take
forward a formal public consultation on a proposed common standard.

In addition, the Scottish Government has been working with stakeholders to develop
proposals for consultation for the regulation of energy efficiency in private sector housing
(REEPS). Due to changes by the UK Government earlier in 2015 which created uncertainty
about the future of energy efficiency funding, Ministers decided not to consult at this time,
though they remain committed to taking forward consultation on proposals in the next
Parliamentary session. This also creates an opportunity to consider the role which
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agricultural dwellings can play in supporting the Scottish Government to meet its challenging
climate change and fuel poverty targets.

I hope that the Committee finds this additional information helpful.

STEVE SADLER
Head of Land Reform and Tenancy Unit
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